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JUNE MEETING. 

A stated monthly meeting of the Societj' was held 
this day, Thursday, June 8, at eleven o'clock, a.m. ; 
the President, the Hon. Mr. Winthrop, in the chair. 

The Librarian announced donations from the Ameri- 
can Philosophical Society; the Historical Society of 
Pennsylvania ; the New - England Loyal Publication 
Society ; the Trustees of the Peabody Institute, South 
Danvers ; the Trustees of the Free Public Library, New 
Bedford ; Mr. George Arnold ; Mr. Thomas Y. Crowell ; 
Henry B. Dawson, Esq. ; Frederic De Peyster, Esq. ; 
Charles H. Hart, Esq. ; Hon. William McDougall ; Mrs. 
Charles Mason; Henry Onderdonk, jun., Esq.; Hon. 
Alexander H. Rice ; Hon. Henry Wilson ; and from 
Messrs. Bartlet, W. G. Brooks, Dana, Lawrence, C. 
Robbins, Shurtleff, and Winthrop, of the Society. 

Dr. RoBBiNs, the Corresponding Secretary, stated that 
he had received a letter from the Department of State at 
Washington, acknowledging the receipt of his letter to 
Secretary Seward notifying him of his election as an 
Honorary Member of this Society. The letter, written 
in behalf of Mr. Seward by A. Anthony Gutman, 
stated that the Society's communication would be laid 
before the Secretary as soon as he should resume his 
official and private business. 

The President read a letter from James B. Congdon, 
Esq., written in behalf of the Trustees of the "Free 
Public Library," of New Bedford, stating that he had 
sent to the Society photographs of the two first pages 
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of the Eecords of the Town of Dartmouth, as a present 
to the Society. 

The following letters, one of which relates to some 
relics of the war which had been sent to the Society 
from the " Burnside Mine," near Petersburg, and the 
other describes a visit made to the mine, were read by 
the President : — 

Hbadquakteks 25th Army Cokps, 

Camp Lincoln, Va., May 19, 1865. 

Secretary of the Historical Society, Boston, Mass. 

Dear Sie, — I have forwarded to you, by Adams's Express, some 
relics of the war, which were picked up by Surgeon Folsom, Medical 
Inspector of this Corps, and myself, in the rebel fort known as the 
" Burnside Mine," near Petersburg, Va. The sharpshooters' box 
illustrates very forcibly the accuracy of our boys' fire at a distance of 
two hundred yards. The bullets, some twenty or more, fell from 
between the logs, constituting the box, as we removed it from its bed 
on the parapet of the fort. 

The plate of boiler iron covering the outer face of the log has evi- 
dently been turned, as its under surface shows the indentation of 
several bullets, one of which must have passed through, as is seen by 
the hole in the plate near the opening for the muzzle of the musket. 

Some idea of the shower of bullets which filled the air during that 
fearful charge may be had from the great number of bullet holes in 
the shelter tent, canteen, and haversack. — Very truly yours, 

E. P. MORONG, 

Surgeon, U.S. Vols. ; Medical Director, 25th Army Corps. 

Surgeon Norton Folsom to his Sister. 

April 30, 1865. 

Dear M ... I took a ride to-day (Sunday), the first since 

I have been here [camp near Petersburg, 25th United-States Army 
Corps]. We went over to where the mine was exploded. It was 
very interesting. The main work was about as big as the bank our 
house stands on, with earthworks and ditches zigzagging away from it 
in all directions. Then, within a stone's throw — very near indeed 
— were our works, less elaborate. Here, within speaking distance, 
men lived for months, on each side protected only by a few feet of 
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earth ; and woe be to him who ventured to lift his head above the 
bank. 

Deep covered ways led up to our works, and the daily detail of 
pickets were sent out through them. 

In one place in the rebel fort, the work was covered by a log 
through which some sharpshooter had cut a hole for his musket to 
point through ; and, to make it more secure, he bad fastened an iron 
plate, likewise with a hole through it, on the outside (this he must 
have done at night, unseen). The log, around the iron plate, is torn 
and cut nearly half in two by the bullets of our sharpshooters aiming 
at the hole. 

There we saw the remains of the mine, a passage big enough for 
a man to walk in, slanting deeply down, and full of water ; then the 
countermine, which the rebels made after the explosion ; and a great 
depression, where the explosion took place. 

After the explosion, during the next week or so, the rebels built 
the new fort which I speak of, in the rear of where the old one was 
blown up. There are also wooden defences, — three or four feet 
high, — like four combs at right angles, made of logs, — with sharp 
pickets running through a sort of fence, to prevent infantry charging. 
These are torn to flinders by bullets and shell. A bullet must have 
struck every inch or two over the whole space ! — without exaggera- 
tion. 

Then, on the narrow space between our lines and theirs, where we 
charged, that awful night, the ground is torn up every foot or two 
with large and small shell ; and hundreds of bullets and fragments of 
shell lie there, washed bare by the rain. Scores of caps and coats 
and canteens and cartridge-boxes, riddled with balls (I counted six 
holes in one canteen, say eight inches in diameter). No buttons 
on the coats. They lie there, where the brave soldiers died ; and 
above the bodies of many of them. 

It was the worst sight I ever saw, and I have not told you the 
woht part of it. 

Affectionately, N. 

A letter from Leonard C. Bowles, Recorder of the 
Cincinnati Society, requesting, in behalf of that Society, 
the loan of the portrait of General Lincoln, in the pos- 
session of the Historical Society, to be used in the dining 
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hall at Parker's on the fourth of July, was read by the 
President. 

Voted, To grant the request of Mr. Bowles. 

The President announced the death of our associate 
member, Joseph Willard, in the following terms : — 

You will hardly have failed to notice, gentlemen, that, since 
our last stated meeting, another vacancy has been created in 
the list of our Resident Members, by the death of our 
esteemed and respected associate, Joseph Willard. Not a 
few of us, indeed, attended his funeral on the 15ih of the last 
month. Mr. Willard was elected a member of this Society 
in 1829 ; and, at the time of his death, his name stood fifth in 
order of seniority on our resident roll. He had been our 
Recording Secretary for twenty-two years, and our Corres- 
ponding Secretary for seven years afterwards. More than a 
year has elapsed since we began to miss his familiar and wel- 
come presence at our meetings. The loss of a gallant son in 
battle gave a shock to his system from which he never wholly 
recovered, and conspired with other causes in hastening his 
decline. But, until his health failed, few of our number were 
more regular in their attendance or more earnest in promoting 
the objects of our Society. More than one valuable and 
elaborate historical discourse or essay have evinced his inter- 
est in our pursuits. Others can do better justice than myself 
to his acquirements as a lawyer, to his fidelity and devotion 
as a clerk of the courts, and to his virtues and excellences 
as a Christian gentleman. I will only detain you further by 
ofiering, in behalf and by authority of the Standing Commit- 
tee, the following resolution : — 

Resolved, That we have learned with deep regret the death of our 
esteemed associate, Joseph Willard, Esq., who had rendered us val- 
uable services for many years as our Recording and Corresponding 
Secretary ; and that the President be requested to appoint one of our 
number to prepare the customary Memoir for our transactions. 
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Professor Washburn then spoke as follows : — 

Mr. President, — While I do not propose to detain the So- 
ciety by any protracted remarks upon the life or character of 
our late associate, Joseph Willard, Esq., I am unwilling to suffer 
the occasion to pass without adding a few words dictated by 
the unbroken intimacy that has given me an opportunity to 
know him in almost every phase through which a man ordi- 
narily passes from opening manhood till he has reached the 
confines of the period usually allotted as the goal of human 
life. Since the year 1819, it was my privilege to be asso- 
ciated with him, on terms of great familiarity, until the subtle 
and painful disease which terminated his life withdrew him 
from his accustomed intercourse with his friends. 

Like other men of literary and retired habits, his life pre- 
sented comparatively few salient incidents or events to mark 
its progress, or claim public attention beyond the simple 
career of a professional man and the unobtrusive course of a 
pure private life. 

In his social and domestic relations, Mr. Willard was for- 
tunate and happy. He was, from his childhood, associated 
with men of literary culture and refinement ; and the habits 
which he early formed from such an intercourse, were retained 
to the last. He was the youngest child of President Willard 
of Harvard College, and was graduated at that institution at 
the age of eighteen, in 1816. For the best part of two years, 
he was a student in the office of the Hon. Charles H. Ather- 
ton, of Amherst, N.H. ; and, while there, had charge of the 
education of his two sons, one of whom subsequently became 
a senator in Congress. He then joined the law-school in 
Harvard College, then in its infancy, and received from it the 
degree of LL.B. He was admitted to the bar in 1819, and 
began practice in Waltham. From there he removed to Lan- 
caster, in 1821, where he pursued his profession with diligence 
and assiduity, until his removal to Boston, in 1831. In 1830, 
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at the age of thirty-two, he married Miss Susannah H. Lewis, 
of Boston, who still survives him. It may be only proper 
therefore to add, that in her he found a companion and friend, 
in every respect worthy of the confidence and affection which 
he reposed in her as a wise counsellor and devoted wife. 
He shared the common lot of most men in the scenes of domes- 
tic joy and sorrow through which he was called to pass. Of 
seven children born to him, three only survived him. Two 
died in infancy. His son, the noble and gallant Major Sidney 
Willard, fell in bravely leading his regiment into action at the 
battle of Fredericksburg. And a daughter, — a young woman 
of much cultivation and attractiveness, who had become 
endeared to him as a companion, and never tired in her devo- 
tions to his happiness, — soon after fell a victim to disease, 
aggravated by her painful solicitude on account of his own 
wasting health and vigor. But, in whatever form sorrow and 
affliction touched the sensibilities of a susceptible nature, he 
bore them with the calm and unhesitating confidence and 
courage of a Christian. Never did that unimpassioned equa-; 
nimity forsake him, which shed over his intercourse with 
others a quiet dignity which sometimes bordered upon re- 
serve. He never forgot the self-respect of a gentleman, nor 
failed to impress upon others the conviction that he was act- 
ing up to the standard of a refined Christian morality. 

Of his character and success as a lawyer I do not propose 
to speak here, nor of his connection with the difficult and 
responsible position of Clerk of the Sufiblk Court of Common 
Pleas and, afterwards, of the Superior Court, which he held 
from 1840 to the time of his death. He represented the town 
of Lancaster two years in the Legislature, which was the only 
occasion on which he held political office, although he was 
subsequently for several years a Master in Chancery, and 
always took a lively interest in the current political events of 
the day. 

I do not propose to speak further of his personal character 
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or qualities, as my time will not admit of attempting to do 
him justice by any effort at analyzing these. 

Of his connection with this Society and historical pursuits, 
I cannot forbear to say something. 

Mr. Willard had, from an early date, a taste and fondness 
for antiquarian research and the learning of genealogy. 
These he cultivated, as occasion served, after his removal to 
Lancaster. He was fortunately situated for this purpose, as 
he found in the county several whose tastes corresponded 
with his own, and who had inducements to pursue these 
actively, from there being less to divert them than in the 
more exciting scenes of city life. Among them I might men- 
tion William Lincoln, John Davis, Isaac Goodwin, and Chris- 
topher C. Baldwin, who had been active members of this or 
the American Antiquarian Society, of which Mr. Willard was 
also a member. A magazine was started under the auspices 
of these gentlemen by Mr. Lincoln and Mr. Baldwin, devoted 
principally to historical subjects, especially the local histories 
of the towns in Worcester County. Mr. Willard furnished for 
this work a full and elaborate history of Lancaster, which was 
distinguished by that accuracy and fidelity which character- 
ized every thing which he undertook. In 1829, he was 
appointed by the bar of that county to prepare an historical 
address, which he delivered in October of that year. It was 
a work of great labor and research, and was performed with 
unsurpassed success. None but a true lover of his subject 
could have so well sought out, and brought to light, the 
memories of men and things over which the dust of antiquity 
had been settling for so many years. The bar of that county, 
and the commonwealth generally, owe him a large debt of 
gratitude for this valuable and interesting chapter in the 
juridical history of Massachusetts. 

It was in this year of 1829 that he became a member of 
this Society. Prom 1835 to 1857, he was its Recording Secre- 
tary; and from 1857 to 1864, — -when he resigned the place 
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on account of growing ill health, — he was the Corresponding 
Secretary of the Society. Of the punctuality, courtesy, and 
fidelity with which he performed the duties of these offices, 
I have no occasion to speak in this presence. They are too 
recent to require any testimony on my part. 

Although, upon his removal to Boston, Mr. Willard entered 
upon a somewhat wider sphere of action, he did not fail to 
pursue matters of historical inquiry and research as occasion 
offered. Nor did he confine himself to this department of 
literature alone. He was a contributor to a periodical called 
the " New Monthly," which was published in Boston from 
1830 to 1833. In 1853 occurred the anniversary of the set- 
tlement of Lancaster, at the expiration of two hundred years. 
And, although it had been many years since his removal from 
the town, he was regarded as the best qualified to do justice 
to the occasion by a commemorative address. It was literally 
a labor of love on his part; and the completeness of the 
work, which now forms a part of our historical literature, 
left nothing to desire in the narrative of the events con- 
nected with the planting and growth of that, the most an- 
cient town in the county of Worcester. But the most signal 
monument of his untiring labor, in the way of research and 
composition, was a volume of nearly five hundred pages 
devoted to the genealogy of the Willard family. 

He took an early and deep interest in the events and dis- 
cussions which resulted in the conspiracy and rebellion to 
overthrow our government, and could not fail to observe 
the unfriendly spirit with which the struggle was regarded 
by the English press and many of the leading English minds. 
He was led from these considerations to address a communi- 
cation of much power and interest to a friend in England, 
in which he exposed the ignorance of facts and the errors in 
principle under which the sentiment of that country had 
become hostile to the institutions and government of the 
United States. This was pubhshed in England, and could 
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hardly have failed to carry conviction to the mind of any one 
who read it with an honest wish to learn the true merits of 
the controversy between freedom and slavery in which the 
country was then involved. 

But the work upon which the fame and character of Mr. 
Willard, as a writer of biography and history, was to rest, 
had not received the finishing touches of his pen, when his 
labors were arrested by that subtle and insidious disease 
which terminated a life of constant and unwearied industry. 
It was to this overtaxation of his brain, as some have thought, 
that we are to look for the remote, if not the direct, cause 
of the breaking-up of a most admirable constitution, in as 
healthy a frame as one ever meets with; where the flush, 
almost of youth, upon the cheek was but a counterpart to the 
elastic step and muscular action of early, vigorous manhood, 
and would never have suggested that these belonged to the 
man of sixty-five summers. 

The work of which I speak was the " Life of General 
Henry Knox," of Revolutionary memory, upon which Mr. 
Willard had been engaged for about two years before his 
death. The idea of his engaging in the undertaking was, I 
believe, first suggested by the late Judge Wilde, who had been 
familiar with General Knox and his family while he resided in 
Maine, and believed that Mr. Willard would do justice to the 
subject. The papers left by the General were afterwards 
placed in Mr. Willard's hands by Mrs. Thacher, the daughter 
of the General ; and the work was prosecuted in a manner to 
insure its entire accuracy and fidelity, and had been substan- 
tially completed when it was arrested by his sickness. It is, 
however, in such a state of forwardness that we may hope ere 
long to have it given to the public in a form which will sus- 
tain alike the fame of the hero and statesman of whom it 
treats, and the character of the author for fidelity, accuracy, 
and good taste, for which he had laid the foundation in his 
earlier productions. 
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I would only add to this, at best, ineagre sketch of our 
late friend and associate, the hope that some one may be 
induced to do for him what he had so cheerfully done for 
others, in preserving some suitable memorial of a useful, 
busy, and spotless life, in which private virtues were mingled 
with public duties, and the drudgery of oflBce did not dull 
the refined taste or quick sensibilities of the scholar, nor 
ever stand in the way of the courtesies of the Christian 
gentleman. 

The Rev. Charles Brooks then addressed the meet- 
ing:— 

Having known and loved this good man as a classmate 
and friend for nearly half a century, I am happy in bearing 
testimony here to his talents and worth. He wore the rose 
of youth when we entered Harvard College, in 1812; and he 
wore through life a manly beauty. President Willard, his 
father, died in 1804 ; and therefore he came under the chief 
care of an intelligent and pious mother, who was aided by her 
older sons and daughters. His situation was favorable to the 
development of his mental powers and his moral character. 
As a scholar in college he held a very respectable rank. He 
did not make sudden and unexpected exhibitions of mind or 
feeling. His temperament did not favor spasmodic actions. 
He was as regular as the seasons, and as welcome as the sun. 
His mind was eminently direct and practical, judicious and 
patient. There was something solid and reliable in him, 
which inspired confidence and secured respect. He knew 
himself, and was not likely to fail in what he was willing to 
attempt. Demanding a substantial basis for every procedure, 
he was never among those who calculate on a meteor, and 
anchor on clouds. History was his favorite study; and the 
time between the publications of his excellent " History of 
Lancaster " and his uncommonly valuable " Memoir of Major 
Simon Willard " is marked by faithful researches, — some of 

37 
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which the records of the Massachusetts Historical Society 
will carefully preserve among its treasures. As our Corre- 
sponding Secretary, he became acquainted with many distin- 
guished scholars, from some of whom he derived most valu- 
able information. 

In his profession as a lawyer, he stood among the indus- 
trious, the intelligent, and faithful ; and as a clerk of the 
court, in Suffolk County, was very highly esteemed for his 
accuracy, patience, and gentlemanly deportment. In social 
life he was a great favorite, because he was so modest, aifable, 
and sincere. Among his classmates he was uncommonly 
popular ; and this fact speaks loudly for his genuine worth. 
In his family he was all that a ftiithful husband and a loving 
father should be. Blessed with a friend who was all that a 
friend can be, his domestic circle was so united that every 
heart answered to every other heart in the blessed response 
of confiding love. He and his wife believed that early moral 
culture is the most successful beginning of intellectual devel- 
opment, and therefore that whatever goes into a child's mind 
should be first filtered through its heart. The effects of this 
wisdom were veiy visible in their noble, virtuous, and patri- 
otic son. Major Willard, who gave his life in battle for liberty 
and his country. 

The crowning beauty of my classmate's character was its 
Christian piety and cheerful beneficence. He was a sincere 
disciple of Jesus Christ and a true lover of his fellow-men. 
He belonged to the Unitarian denomination, and honored his 
profession by his life. He performed most of the labor of 
collecting the Hymns used for public worship in the West 
Church of Boston. He was a friend to the poor, and loved 
to do them good secretly ; and " blushed to find it fame." 
He was a beautiful specimen of a Christian gentleman, — 

" His heart and hand both open and both free: 
For what he had, he gave; what thought, he showed." 

He has left behind him a character that will be remem- 
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bered with gratitude, and an example which may be followed 
with safety. He rests in Jesus ; and it is well. 

Judge Gray made the following remarks : — 

He said, that he had not known, before entering the 
room, that resolutions of respect to the memory of Mr. 
Willard were to be presented at this meeting ; yet he could 
not refrain from adding a word from a younger generation to 
the full tributes of Mr. Willard's intimate friends. He said, 
that, when he came to the bar, he found Mr. Willard the clerk 
of the Court of Common Pleas, recognized by all as a model 
clerk ; faithful, accurate, and dignified ; performing all his 
varied duties in such a way as to increase respect for the 
administration of justice ; combining perfect courtesy towards 
the members of the bar with the degree of reserve necessary 
to the proper discharge of his own ofiSce ; — that he afterwards 
had repeated occasion to put to the test Mr. Willard's kind- 
ness in imparting the results of his historical information and 
research ; and had uniformly found in him the two qualities 
of an antiquarian most worthy of praise, — his knowledge 
was exact and valuable, and it was freely communicated to 
any who asked his assistance. 

Mr. Bbigham paid the following tribute : — 

He remarked that he became acquainted with Mr. Willard 
soon after he took an office in Boston ; that he had before 
known him as one of that company of young men in the 
county of Worcester who had already distinguished them- 
selves as historical students. He sought his acquaintance, 
at first, from the fact that he knew he was the friend and 
associate of Lincoln, Baldwin, 'Washburn, and Goodwin. The 
acquaintance then formed proved a most agreeable one, and 
continued to the day of his death. Mr. Willard came to 
Boston with a good reputation as a lawyer. His Address 
before the Worcester Bar, delivered a year or two before, 
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had given him a most favorable reputation throughout the 
Commonwealth, and had already secured his election to mem- 
bership of this Society. His practice in his profession was 
respectable, and as large at that time as he could reasonably 
have expected. He soon was employed as an auditor and 
arbitrator very extensively, and as such gave general satis- 
faction. He seemed, at that time, better fitted for this branch 
of his profession than for the trial of causes in the courts ; 
and was then inclined to make that his leading and principal 
business. On the establishment of our present insolvent 
system, in 1838, he was appointed a master in chancery ; and, 
as such magistrate, he had for a time the principal insolvent 
cases in the county of Suffolk. This insolvent system was 
then new ; it was established with great diflSculty, and for 
some years it encountered an opposition that seemed to 
threaten its existence. So different was it from the system 
of insolvency that had been in use in this Commonwealth for 
more than a century, that it seemed to its best friends but a 
doubtful experiment. It did, however, at length establish 
itself in the hearts of the people, and is at this day as perma- 
nent as any part of our statute law. And this success of the 
system was owing more to the wise and prudent administra- 
tion of the law by Mr. Willard than to any other cause. The 
magistrates in other counties followed his lead ; and he was 
regarded by them all as a safe and intelligent guide. In the 
year 1839, a vacancy occurred in the office of clerk of the 
Court of Common Pleas for the county of Suffolk ; and Mr. 
Willard was appointed *to fill it, to the universal satisfaction 
of the bar. This office he filled to the day of his death, a 
period of twenty-six years, — at first by the appointment of 
the court, and afterwards by *an election of the people for 
two successive terms, without even a show of opposition. 
How well he performed the duties of that arduous and trying 
office is well known to every member of the bar. Amidst all 
its annoyances he always preserved his temper, and never 
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allowed his feelings or wishes to control his judgment. On 
questions of practice, it was not unusual for the court to con- 
sult him ; and it was a common saying, that it was folly to 
appeal from his decision to the court on questions of costs or 
other matters of practice, with which he was so familiar. In 
fact, such appeals did not often succeed. It was common 
among the momhers of the bar to call him the court ; and, 
though it was said jocosely, yet it nevertheless appeared that 
there was more truth than wit in the appellation. During 
all the time he held the office of clerk, he still acted as 
auditor and referee, and parties were often willing to refer 
their cases to him rather than to submit them to a jury; 
and there can be no question that he could and did do greater 
justice to litigants than it was possible for juries ordinarily 
to do. 

During all this period, and notwithstanding the incessant 
labor of his office, he still kept up his historical studies. 
How well he succeeded, the members of this Society best 
know. His historical studies were not for his own amuse- 
ment alone, but resulted in valuable contributions to the his- 
tory of the country. His papers on American naturalization 
prior to the Bevolution, and on the former militia system of 
the United States, published in our Proceedings, are evidence 
not only of his industry as an historical student, but show 
him to have been a vigorous writer and an able man. His 
" Memoir of the Willard Family " and his " Address at Lancas- 
ter " are remarkable specimens of a conscientious and faithful 
research in a department where none but a devoted lover 
of historical studies will ever enter. 

The resolution was unanimously adopted, and the 
President appointed the Kev. Charles Brooks to pre- 
pare the customary Memoir. 

An interesting volume on the colors of the National 
Guard of New York, with some passages of the history 
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of the regiment, was exhibited to the meeting ; being a 
gift to the library from Mr. Asher Taylor, of New 
York. A suitable acknowledgment was directed to be 
made to Mr. Taylor for this acceptable contribution to 
the library of the Society. 

Professor Washbuen read the following paper on — 

The Origin and Sources of the Bill of Bights declared in the 
Constitution of Massachusetts. 

Few, I apprehend, as they read the Declaration of Eights 
which is prefixed to the Constitution of Massachusetts, ever 
stop to inquire into the history of its provisions, if, indeed, 
the idea that they have a history were at any time to suggest 
itself to such readers. 

These statements, so clear and simple, strike every mind, 
now, as something so just and reasonable, that the rights and 
liberties which are therein claimed, seem little more than a 
reiteration of self-evident truths. They chime in so exactly 
with the theory of government in which we have been edu- 
cated, that it requires a considerable effort to persuade our- 
selves that they were established only after a long and severe 
struggle with the antagonist principles which they were made 
to supplant, and that they once formed the rare exceptions to 
the policy which prevailed for centuries, in the administration 
of the governments of the Old World. 

It almost savors of absurdity to the mind of one who has 
never made the subject a study, that there can be a history 
connected with the enunciation of truths which are so plain 
and simple as to seem all but intuitive in their nature. 

On the other hand, to any one at all familiar with the his- 
tory and science of government, it would partake of the 
character of a miracle to suppose, that any man, or body of 
men, could have set down, and, by a process of a priori rea- 
soning and calculation, marked out and defined so fully and 



1865.] MASSACHUSETTS BILL OF EIGHTS. 295 

accurately the essential principles of a system of free govern- 
ment, as we find embodied in that instrument. And what is 
quite as remarkable, that the Declaration of Rights should' 
have not only been so definite, but so comprehensive in its 
character, that no new important civil right has been devel- 
oped in the progress of political science, which it has been 
thought necessary to incorporate into our constitution after 
the experience of eighty-five years. It is only necessary^ 
further, to remind such a one, that government, in itself, is 
a thing of slow development, in order to prepare him to under- 
stand that the embodying such a store of important elemen- 
tary truths into the frame-work of a state must have involved 
profound political wisdom, as well as an intimate acquaintance 
with the history of the progress of human society and the 
principles upon which its different forms have been shaped 
and administered. 

Without any further preliminary explanation, my purpose 
is to attempt to trace the sources from which some of the 
more striking propositions were derived which go to make 
up the Declaration of Rights in the Constitution of Massa- 
chusetts, without, however, intending to trench upon the 
interesting report upon our Constitution from the pen of our 
associate, Mr. Deane, already published. 

There was nothing new or original in the idea of such a 
declaration. They had an example answering to it in the 
Magna Charta, which was familiar to every one who had had 
any share in the discussions which preceded or accompanied 
the Revolution. And the still more analogous declaration 
which, under the name of a Bill of Rights, entered into the 
settlement of the crown of England at the time of her revo- 
lution in 1688, was fresh in their recollections. But these, 
after all, were too much in the nature of concessions from 
the crown to the people tt) answer to that preliminary decla- 
ration which recognizes the people of Massachusetts as being 
the sole and independent actors in agreeing upon, ordaining, 
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and establishing a Declaration of Rights and Form of Govern- 
ment as their Constitution. The rights which they there 
proclaim are not something conceded by a superior to an 
inferior, but are assumed to have become fixed and established 
as something inherent in the State itself, in its relations to 
the nature and administration of its government. The colo- 
nies had themselves more than once made solemn declara- 
tions of what they deemed to be their rights as Englishmen, 
under their charter from the crown. Plymouth had done this 
and Chalmers says that Massachusetts, after the restoration 
in 1660, drew up something like a Bill of Rights, claiming the 
patent, under God, as the foundation of their civil polity, 
under which they had a right to elect officers, enact laws, and 
govern the affairs of their body politic. But these declara- 
tions were, in many essential particulars, distinct from and 
unlike the settling by the people, between themselves, what 
rights they deemed to be inherent in the social system which 
they were about to establish. The framers of our Constitu- 
tion had, moreover, an example, to guide them in laying down 
beforehand a broad statement of the principles upon which 
the fabric of their government was to rest, in the Bills of 
Right which had been adopted in the constitutions of the 
States of North Carolina and Virginia as early as 1776. The 
first Continental Congress, moreover, in 1774, had adopted a 
Declaration of Rights which they claimed as colonists, and 
published to the world. But their attention was called "more 
immediately to the subject by the fate of the instrument, de- 
signed as a Constitution, which had been recently submitted 
to the people of Massachusetts, and found so little favor that 
from more than a hundred towns no votes upon the subject 
of its adoption were even returned ; and, of those which were, 
the proportion was as five to one against it. The great cause, 
perhaps, of such a unanimous action in the matter was the 
effect produced upon the public mind by the manifesto put 
out for their consideration by a convention of towns in Essex 
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County, known as the " Essex Result," which embodied with 
great ability and effect the objections to the Constitution then 
under consideration, and the defects which, in their judgment, 
such an instrument ought to supply. Among the objections 
to the Constitution of 1778 was the want of a Bill of Rights ; 
and it will be recollected that the same objection was urged 
against the Constitution of the United States in 1788, though 
the cases were not analogous, since the purpose of the latter 
was only to create a government with limited powers and 
jurisdiction over matters of a national interest and concern. 
And one reason given in the debate upon the subject in the 
convention of 1787, was, that the State declarations of rights 
were not repealed by this Constitution, and, being in force, 
were sufficient. Upon the question of raising a committee 
to prepare a Bill of Rights, the States voting were equally 
divided, and the motion was lost (3 Mad., pp. 1565, 1566). 

Among the members of the Essex Convention, and to whose 
pen the Result is chiefly ascribed, was Mr. Parsons, — after- 
wards Chief Justice of our Supreme Court, — who was also 
a member of the convention who framed the Constitution of 
1780. There were, also, in the latter convention, most of the 
strong men of Massachusetts, and many of them second to ■ 
none of her great men of that or any subsequent period of her 
history. And when I name Bowdoin, its President; the 
Adamses, John and Samuel; John Lowell, John Pickering, 
George Cabot, James Sullivan, Levi Lincoln, Robert Treat 
Paine, Caleb Strong, and William Cushing, I shall be justified 
in the strong terms in which I have characterized that august 
assembly. The subject of the political rights of the people 
of the colonies had so long engrossed the attention of the 
leading minds of the Commonwealth, that they had made 
themselves masters of historic precedent as well as the 
thoughts of the leading publicists of that and a former day ; 
so that, when they came to act in the formation of a new gov- 
ernment, they were prepared to undertake the work in the 
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light of the experience and improved knowledge of their own 
and previous generations. The works of Filmer and Sidney 
were familiar to them, and Montesquieu and Rousseau formed 
a part of the political studies of the day. And we are told 
by the second President Adams, that " the principles of Sid- 
ney and Locke constitute the foundation of the North-Ameri- 
can Declaration of Independence, and, together with the 
subsequent writings of Montesquieu and Rousseau, that of 
the Constitution of Massachusetts and of the Constitution of 
the United States " (Lee. Prov. Lye, 1842, p. 29). And the 
elder Adams, in writing upon the subject, says : " None was 
ever made so perfectly upon the principle of the people's 
rights and equality. It is Locke, Sidney, Rousseau, and Dr. 
Mably reduced to practice in the first instance " (Adams's 
Life, &c., vol. iv. p. 216). And, as an evidence that our an- 
cestors were familiarly acquainted with the works of these 
writers, we may refer to the familiar fact, that the motto of 
the arms of Massachusetts is borrowed from a Latin couplet 
inscribed by Sidney in the album of the Royal College at 
Copenhagen, — 

" Manns hsec inimica tyrahnis : 
Ense petit placidam sub libertate quietem." 

{Lee. Prov. Lye, p. 28.) 

And, if any thing more were wanting to show the familiarity 
of the leading minds of that day with the great fundamental 
doctrines of a free government, it need only be stated that 
the Bill of Rights, with the exception of the Third Article, 
was adopted in almost the precise terms in which it was 
reported to the convention, as drawn by a subcommittee, 
consisting of James Bowdoin, Samuel and John Adams ; and 
that its original draft was prepared by John Adams, whose 
aflauence of learning in the history and theories of govern- 
ments was evinced afterwards in his voluminous Defence of 
the American Constitutions, which he tells us was chiefly 
intended to sustain that of Massachusetts against the attacks 
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of Mons. Turgot upon the Constitutions of the States iu hia 
letter to Dr. Price (4 Adams's Life, &c., 216). 

Unfortunately, we have no light from the debates in 
the convention, nor any cotemporaneous history of the 
grounds upon which the several articles of the Constitution 
were sustained ; nor are we always able to distinguish between 
what was the original thought and judgment of the member 
or committee who suggested any measure, and that which, as 
a body, they borrowed from treatises and essays with which 
they were already familiar. As an illustration of this, the 
subject of the convention is hardly mentioned iu the colu'mns 
of the "Boston Gazette" of the day; and nothing like a report 
of any of its debates is to be found there. And so careless 
was the government to preserve a memorial of its own his- 
tory, that not only the original draft of the Constitution is 
lost, but when, in 1832, it was proposed to publish the journal 
of the convention that framed it, it was found impossible to 
procure one of the original printed copies of the Constitution, 
which, at the time of its adoption, had been sent to each of 
its members (4 Adams's Life, &c., 216). One of these copies, 
however, was discovered in time to insert it in the appendix 
to the printed Journal ; and a copy of it may be found in the 
library of the Massachusetts Historical Society, together with 
a discriminatory historical analysis of the same, from the pen 
of its present Recording Secretary, which is published in a 
volume of its transactions. 

Many of the articles of the Bill of Rights were undoubt- 
edly a mere statement, in a concise and definite form, of senti- 
ments then generally accepted as axioms in the community, 
the origin of which it would have been diflScult, even then, 
to trace with any degree of confidence, and which now has 
become impossible. Every State has, for the time being, a 
prevailing tone of thought upon the topics then exciting 
public interest and attention, which answers to a popular con- 
sciousness or instinct, and shows itself more or less distinctly 
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in all its cotemporaneous acts. This was undoubtedly true 
as to many of the sentiments which we find embodied in the 
propositions in the Bill of Rights. They were not so much 
the enunciation of a new political or philosophical dogma as 
the putting upon record, for all time, principles which had 
become familiar from the frequency with which they had been 
repeated as fundamental truths in the discussions to which 
the Revolution had given rise. Take, for instance, the open- 
iug declaration of this instrument, that "all men are born 
free and equal." It is hard to believe that this was an original 
thought or conception on the part of any one in that conven- 
tion. It seems to be the key-note to all that follows, and must 
have been the simple and almost spontaneous utterance of 
what everybody then felt. It had been repeated, in almost 
the same terms, by George Mason of Virginia, in the Bill of 
Rights of that State, in June, 1776. It was again repeated in 
July, 1776, by Mr. Jefferson, in the Declaration of Independ- 
ence, which Mr. Maine, an English writer upon Ancient Law, 
supposes he borrowed from " the peculiar ideas of the French 
jurists " (p. 95). In respect to the declarations in this instru- 
ment, Mr. Adams says, " There was not an idea in it but 
what liad been hackneyed in Congress for two years before ;" 
which Mr. Jeiferson subsequently remarked might all be true 
(1 Const. Hist., 85, 86). The thought was expanded and 
dwelt upon at considerable length in the famous Essex Result, 
which had been called out by a critical examination of the 
defects of the Constitution of 1779, which was defeated by 
this powerful and timely appeal. " All men," it says, " are 
born equally free. The rights they possess at their birth are 
equal and of the same kind. Some of these rights are alien- 
able, and may be parted with for an' equivalent. Others are 
inalienable and inherent, and of that importance that no 
equivalent can be received in exchange " (Life of Parsons, 
p. 365). And if we undertake to follow the political dogma, 
that " by nature all men are equal," to its origin, we should 
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find ourselves lost in almost a pre-historic age. Sir Robert 
Filmer borrowed it from Bellarmine, an early Italian writer, 
and contested its soundness in his " Patriarclia," published in 
1680 ; and Locke as stoutly maintains it in his treatise on 
Civil Government (chap. 8), a part of his celebrated reply to 
the lucubrations of Pilmer. Mr. Maine, whose work I have 
already mentioned, quotes from an ordinance of King Louis 
Hutin, about 1312, enfranchising his serfs: " Whereas, accord- 
ing to natural law, everybody ought to be born free" (p. 94); 
while he declares that the Roman jurisconsults of the Anto- 
nine era lay down as law, that " omnes hominae natura se- 
quales sunt" (p. 92). It may be safely assumed, therefore, 
that this article did but embody the prevailing sentiments of 
the people. 

The same, to a considerable extent, may be said of the 
Third Article, so famous in its day, and so long the apple 
of discord between sectaiians and parties, whose zeal for re- 
ligious liberty was inversely, in many cases, in proportion to 
the amount of the Christian virtues they possessed. 

There had come down, from the first landing of the Pilgrims 
on these shores, a sentiment that religious faith and religious 
worship were essential to a Christian Commonwealth. It 
showed itself in the requirement of church-membership as a 
qualification for the privileges of a freeman, and by the 
various laws enacted from time to time requiring attendance 
upon public worship and the observance of the Lord's da3\ 
But there had been growing up in the community sectarian- 
ism of various kinds. Mrs. Hutchinson with her Antinomian- 
ism, the Quakers, the Baptists, and even what the Orthodox 
thought still more latitndinarian heresies, had found advocates 
and defenders. As has already been intimated, the committee 
in their report) in the brief form which the Third Article 
assumed under their hand, fell far short of the views of the 
convention. The article was referred to a committee, of 
which Rev. Mr. Alden of Bellingham was chairman, who re- 
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ported the article substantially in the form in which it was 
finally adopted (4 Adams's Life, &c., 221 ; Journal Conven- 
tion, p. 40). And when the article in this form was proposed, 
under the ancient and traditional spirit of Puritanism, it was 
stoutly resisted ; and is the only one on which the convention, 
in their address to the people accompanying the constitution, 
found it necessary to comment or explain. They say it " un- 
derwent long debates, and took time in proportion to its 
importance." And, though they add that it was at last adopted 
with " more unanimity than usually takes place in disqui- 
sitions of this nature," the contest only ended in our own 
day by making it an enabling clause instead of a coercive 
requirement. 

The declaration in the Fifth Article, that all power origin- 
ally resides in the people, &c., may be directly traced to 
Burlamaqui, where the doctrine of ultimate sovereignty in 
the people is fully sustained and illustrated (vol. ii., c. 5). 
And the same is also maintained by Vattel (b. i., c. 4). And 
the doctrine which is here maintained, of the relation of the 
government of a State, as an agency, to the ultimate sove- 
reignty of such State in its people, seems to be the readiest, 
and indeed the only, clew by which to reconcile and explain 
the inherent sovereignty of the United States as co-existing 
with the inherent sovereignty of the several States. 

The Thirtieth Article, which prohibits the exercise, by 
one department of the government, of the jurisdiction dele- 
gated to another, — though now an elementary principle in 
every free government, — may undoubtedly be traced directly 
to the writings of Montesquieu (b. ii., c. 6), in his comment 
upon the constitution of England, where the idea is expanded 
and enforced at great length.* It may, indeed, have been 
borrowed more immediately from Blackstone, who repeats the 
doctrine in briefer terms, and draws his authority for so rea- 

* See 2 Story, Const, 3. 
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sonable a dogma, in some measure, from the history of the 
Star Chamber, to which I shall again allude. The first volume 
of his Commentaries was published in 1765, and republished 
in this country in Philadelphia in 1771 (m'c?e vol. i., p. 269). 
A similar article had also been adopted by Virginia. 

Several of the propositions of the Bill of Rights were bor- 
rowed directly from that of England, already referred to, and 
several are found in that of Virginia ; and I therefore pass to 
another class of them, which are clearly traceable to the im- 
pressions left upon the public mind by the history of the 
struggle which the people of England had been carrying on 
with the spirit of absolutism and despotic power, and which 
was never fully laid till the antagonistic spirit of English 
Puritanism was finally triumphant at the Revolution of 1688. 

The history of Magna Charta is in a measure familiar to 
the public, though very little of it now remains of any prac- 
tical application or utility. There is, however, the 29th chap- 
ter of that instrument, which is as vital in its elements of 
civil liberty in the constitution of a free state to-day, as it 
was when published six hundred and fifty years ago. This 
is almost the only chapter which relates altogether to the 
general liberties of the people of England, and forms the cor- 
ner-stone of what is called the English Constitution. And 
even that goes back much farther in its origin and history 
than its date, — ^to the stern old notions of Saxon freedom 
which were embodied in the laws of Edward the Confessor. 
It secures to every citizen the protection of a juror's oath 
and the safeguard of fixed and equal laws, and closes with 
those noble words, which our own Supreme Court so perti- 
nently adopted as the motto for the seal of that court, 
"Nulli vendimus, nulli negabimus aut diiferemus justitiam 
vel rectum." 

This chapter forms the substance, and almost the language, 
of the 11th, and, to a considerable extent, of the 12th, article 
of our Bill of Rights. But few, comparatively, ever stopped 
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to trace its history back to the days of Norman misrule, when 
justice was openly bought and sold in the courts, and the 
voice of the law was drowned by the noisy passions of feudal 
barbarism. 

The 25th Article and the last clause of the 12th, which 
forbid the declaring of a subject guilty of treason or felony 
by the legislature, may probably be traced more directly to 
an instance of personal outrage and oppression than any 
other of its provisions, the history of which was still fresh in 
the memories of the framers of that instrument. In order to 
guard the subject against the prejudices and passions of the 
crown by withholding from its officers the power, so fre- 
quently used against an obnoxious individual, of torturing 
equivocal acts and declarations into constructive treasons, the 
parliament, in the first year of Edward VI. (c. 12, § 22), 
enacted a law by which no one charged with treason could be 
convicted upon the oath of less than two witnesses ; and in 
its effect forbade the application of torture to compel the 
accused to make confession. But the safeguard which was 
thus designed to be thrown around the citizens was often 
evaded by acts of attainder passed by parliament, in the con- 
demnation of persons charged with the crime of treason, in 
which the accused was denied the right of trial by jury, and 
the rule requiring two witnesses of his guilt was disregarded. 
Nor was any man safe, if, for any cause, he became the object 
of parliamentary and royal jealousy or displeasure. The last 
time in which this engine of political injustice was applied in 
England was the case of Sir John Fenwick, who was behead- 
ed on Tower Hill in 1696, some years after the accession to 
the throne by William and Mary. Sir John had been com- 
plicated with the troublous times growing out of the depo- 
sition of James II., and was indicted and tried for treason- 
But the crown, having failed to convict him by the requisite 
oath of two witnesses, resorted to a bill of attainder, which 
was cari'ied by a vote of 189 to 156, to the utter subversion 
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of his legal rights. And so shocked was the public sentiment 
by such an outrage, that the experiment was never again 
repeated. And it was in order to remove the possibility of 
such acts of legislative injustice and oppression that the 
article referred to was inserted in our Bill of Rights. Nor, 
in the light of English legislation, was such a clause to be 
deemed unnecessary, when it is remembered that the same 
parliament which condemned Sir John Fenwick upon the tes- 
timony of a single witness, had, within a year, reiterated the 
law of Edward VI., and had passed an act that no man should 
be tried or attainted of high treason but by the oath of two 
lawful witnesses (7 & 8 Wm. III., c. 3, Jacob's Law Diet. 
Attainder.) 

We are also carried back to the same reign for one of the 
steps which led to the 29th article of our Bill of Rights, 
Avhich declares that " it is not only the best policy, but for 
the security of the rights of the people and of every citizen, 
that the judges of the Supreme Judicial Court should hold 
their office as long as they behave themselves well ; and that 
they should have honorable salaries ascertained and estab- 
lished by standing laws." 

Up to the time of "William III., the commissions of the 
judges limited the tenure of their office to the will and 
pleasure of the crown, durante bene placito. But upon the 
settlement of the crown, after the death of Mary, upon 
the House of Hanover, — in reversion after the demise of 
William and Anne, — a clause was inserted in the act passed 
in 1700, by which the commissions of the judges should there- 
after be made quamdiu se bene gesserint, and their salaries 
ascertained and established; but, upon the address of both 
houses of parliament, it might be lawful to remove them. 
It was, however, still understood that these commissions 
expired upon the death of the king ; but by the act of the 
1 George III., c. 23, the death of the sovereign was not to 
affect the commissions of the judges. 
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In view of the judicial history of England prior to these 
dates, few things had gone further towards establishing the 
civil rights of people than the independence of the judges. 
Before that time, even the most learned of these had been 
found lacking spirit and energy sufficient to administer justice 
impartially whenever the interests or the wishes of the crown 
were at stake. There were noble exceptions, it is true ; but 
when we see the base sycophancy and subserviency to royal 
favor of such men as Coke and Bacon, and when we see such 
men as Saunders and Jeffries placed at the head of the King's 
Bench to carry out the avowed purposes of the crown at 
whatever sacrifice it might be to the rights of the citizen, it 
may be regarded as one of the crowning acts of the Revolu- 
tion of 1688, that the temptation before existing in the way 
of their judges, of being time-serving or dishonest, was re- 
moved by placing them above the caprices of the appointing 
power. It is not, therefore, surprising that the framers of the 
Constitution should have regarded this as an important ele- 
ment in the declaration of their rights ; though it certainly 
seems a little remarkable, that, in another part of the Consti- 
tution, they should have inserted the clause of the English 
act authorizing the removal of a judge upon the address of 
the two houses of the legislature. 

The feeling of dread and detestation in which the atroci- 
ties of the Court of Star^ Chamber were still held by the 
framers of our Constitution may, undoubtedly, be regarded 
as the origin and occasion of the declaration of sundry impor- 
tant rights which is contained in the 12th article of that 
instrument, and is in many respects like one adopted by Vir- 
ginia. The progress of Puritanism swept away in its course 
many of the most objectionable instruments of despotic power 
and oppression which the Tudors and the Stuarts had been 
wielding against the liberties of the English people. None 
of these, perhaps, had been more potent than that of the 
Court of Star Chamber, which was abolished by the Long 
Parliament in 1641, in the time of Charles II. 
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In the forms of its proceedings this court adopted that in 
use in the Court of Chancery. The accused was required to 
appear before the court, and answer upon oath as to all mat- 
ters with which they might wish to charge him, in direct 
violation of that principle of the common law which exempts 
every man from becoming his own accuser. If the party 
accused refused thus to answer, he was punished for contempt 
by the court, according to their discretion, which might be by 
fining, whipping, standing in the pillory, and imprisonment in 
chains in the foulest of the dungeons in the Fleet. All these 
were inflicted more than once upon the famous Lilburn, who 
had given offence to Archbishop Laud for having to do, 
as was alleged, with publishing and circulating Puritanical 
books. 

It is accordingly declared in our Bill of Rights, " No sub- 
ject shall be held to answer for any crimes or offence, until the 
same is fully and plainly, substantially and formally, described 
to him ; or be compelled to accuse or furnish evidence against 
himself." 

Another feature in the proceedings before the Star Cham- 
ber was the mode of proof allowed in that court. Instead 
of requiring the personal attendance of witnesses in open 
court, it allowed proof to be taken by depositions, in which, 
till comparatively a late period, the party charged was 
neither allowed to be present at the taking, nor permitted to 
see the witness so as to know whether he was the person 
whose name he assumed. Nor was the accused at liberty to 
attack the credibility of the witness, nor to impeach him for 
perjury, provided he was testifying in behalf of the crown. 
The consequence was, there was no difficulty in furnishing 
any desirable quantity of proof upon any point which the 
crown found it an object to establish. And instances were 
not few where wretches the most reckless and abandoned 
carried through schemes for the ruin of honest men by being 
hired to personate respectable and responsible witnesses, and 



308 MASSACHUSETTS HISTORICAL SOCIETY. [JuNE, 

assuming their names when subscribing depositions to which 
they had falsely made oath. It was a great advance in the 
course of justice when Lord Chancellor Ellesmere, about 1603, 
introduced a new rule of practice, whereby a party who pro- 
duced the deposition of a witness was required to show him 
to the adverse party that he might be sure he was not per- 
sonating another. Nor was this outrage upon the administra- 
tion of justice confined to the Star Chamber alone. In the 
trial of the Earl of Somerset for the murder of Sir Thomas 
Overbury before the Court of the Lord High Steward, and 
in that of Sir Walter Raleigh before the High Commission 
Court in which the Chief Justices Popham and Anderson sat 
as members, evidence was admitted of what other witnesses 
had said without calling these witnesses, although they were 
within the jurisdiction of the court, and the court was re- 
quested by the defendants to have the original witnesses 
called. The admission of hearsay evidence like this, of 
what other persons had said, was more or less tolerated at 
that time by all the English courts. 

This practice of allowing depositions of witnesses who were 
absent taken in this way, disappeai-ed during the Common- 
wealth, when so many great and essential reforms in the 
administration of justice were effected ; and was never after 
revived (Amos, Oyer of Poisoning, pp. 286-288.) 

Shakspeare refers to this custom of keeping back wit- 
nesses, while evidence of what they had said was introduced, 
in the play of Henry VIII., Act 2, where one describes the 
trial of the Duke of Buckingham: — 

" The king's attorney, on the contrary, urged on the exam- 
ination, proofs, confessions of divers witnesses, which the duke 
desired to have brought viva voce, face to face." 

In addition to this, it should be remembered, until the time 
of Mary no witnesses were ever allowed in court upon a trial 
in favor of the prisoner, if charged with a high offence. And 
even then the admission of such witnesses was of but little 
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effect, since, unlike those called on the part of the prosecu- 
tion, they were not allowed to be sworn or to testify under 
the sanction of an oath. Nor was the right of having them 
thus sworn conceded as a general right to a party accused 
until the act of 1st of Anne, c. 9, which was passed in 1709. 

It was these circumstances, undoubtedly, which led to the 
further declaration in article 12, that " every subject shall 
have a right to produce all proofs that may be favorable to 
him," and " to meet the witnesses against him face, to 
face." 

But the occasion for the clause which followed in that 
article is even more remarkable when regarded in the light 
of modern jurisprudence. It is in these words : " And to be 
fully heard in his defence by himself or his counsel at his 
election." 

By the English common law, a prisoner arraigned upon a 
charge of felony or treason was not permitted to have the 
assistance of counsel upon his trial, nor in ordinary cases to 
have the use of pen and ink while such trial was going on. 

The theory upon which this was done was, that the court, 
being impartial, was bound to act, so far, as counsel for the 
prisoner, as to see that no injustice was done in the case. 
And the same theory prevailed as well when Jeffries or 
Scroggs administered the law as when the learned and con- 
scientious Lord Chief Justice Hale held the scales of justice. 
Nor should we forget that the prisoner thus cut off from the 
aid of counsel was obliged to answer to an indictment in 
which the offence with which he was charged was set forth 
in an unknown tongue. Indictments were in the Latin lan- 
guage till as late as the 4 Geo. II, 1731. The embarrass- 
ment of Algernon Sidney, in being called upon to plead to his 
indictment, is thus touchingly referred to by him in his ad- 
dress to the court : " I presume your lordship will direct me, 
for I am an ignorant man in matters of this kind. I may easily 
be surprised in it. I never was at a trial in my life of any- 
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body, and never read a law-book." Another instance was 
that of Lady Lisle, who was arraigned before Jeffries for high 
treason for receiving into her house, from the merest motives 
of humanity, two persons, one a lawyer and the other a dis- 
senting clergyman, who were suspected of having been con- 
cerned in Monmouth's insurrection. She was more than 
seventy years of age, and so feeble as to fall asleep from 
sheer exhaustion during her trial, but was, nevertheless, 
denied the aid of counsel (Amos, Oyer of Poisoning, p. 240). 

In the process of time, this rigid rule was so far relaxed as 
to allow a prisoner the aid of counsel so far as to argue to the 
court a point of law that might arise in the trial. But he 
was not permitted to employ counsel to make full defence, as 
it was called, that is, to address the jury upon %\\q facts as well 
as the court upon the law, until the 7 W. III., c. 3, 1686. Nor 
was this extended to cases of treason until the 20 Geo. II., 
0. 30, as late as 1747. 

This might be sufficient to account for that clause in our 
Bill of Rights which secures to every person to be fvlly 
heard in his defence ; but the further provision, that he might 
do it " by himself or his counsel at his election," requires a 
further explanation, by recurring again to the practice of the 
Star Chamber. 

In that court, where the trial took place without the inter- 
vention of a jury, the defendant, when charged with a crime, 
had not only a right to be heard by his counsel, but he must 
answer to the charge in writing, and this answer mv^t be 
signed by two counsellors of the court. If he failed to pro- 
cure two such counsellors, it was in vain that he appeared and 
answered alone, or with a single counsel. The charge, in 
such a case, was taken for confessed, and the court proceeded 
at once to sentence him. The consequence was, that counsel 
were often deterred, by fear of the court, from signing the 
answer of their clients. Instances were not rare of harsh 
and brutal berating of counsel by the court, by way of intim- 
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idation, where they had been employed to prepare the re- 
quisite answers to the charges made against their clients. 
The court had every thing in their own way. They adminis- 
tered what they called justice, without a jury, and by a 
major vote of the members of the court. 

An instance of this was in the case of Prynne, who, more 
than once, fell under the severe animadversion of the court ; 
and, among other things, for his pleasant little volume of 
something over a thousand pages, which bore the significant 
title of " Histrio-Mastix," which was aimed at stage plays, 
masques. May-poles, and all kindred amusements. 

He was a barrister at law, and employed counsel to aid 
him ; but one of these failed him at last, from actual fear of 
the court." It was in vain that he asked permission to join 
with his other counsel in denying the charge made against 
him. The court refused the application, and thereupon as- 
sumed the charge against him to be confessed, and proceeded 
at once to pass sentence upon him, to the utmost extent to 
which their hate of Puritanism allowed them to go. It was 
on this occasion that a colloquy took place between Prynne 
and the court, especially Archbishop Laud, who was particu- 
larly bitter towards him, inasmuch as his crime consisted in 
publishing religious books. 

On a former occasion, he had been condemned to lose his 
ears for a like offence, and the court at first concluded that 
such a process could not be repeated. But the Chief Justice, 
looking at him carefully, thought he saw some appearance of 
ears still upon Mr. Prynne's head ; and ordered the usher to 
raise his hair, and show them. The lords were exceedingly 
angry to find that only a part of each ear had been cut off; to 
which Prynne significantly replied, " There was never one of 
their honors but would be sorry to have his ears as his 
were." They accordingly proceeded to sentence him to pay 
a fine of £5,000, stand in the pillory, lose the remainder of 
his ears ; be branded " S. L." on each cheek and be perpet- 
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ually imprisoned. This last was carried out in what he calls 
a " nasty dog-hole," in Cgsrnarvon Castle, in Wales, from which 
he was liberated at the revolution in affairs in England, which 
deprived these prelates of their power. 

It should, moreover, be kept in mind, that these punish- 
ments were not inflicted upon the unfortunate barrister for 
any crime of which he had been convicted; but because, upon 
a charge for publishing religious works which did not accord 
with the views of the head of the Anglican Church, he could 
find only one practitioner in the court bold enough to sign his 
name to a written answer to the charge. 

The only other clause in the Bill of Rights which my time 
will allow me to notice, is that relating to searches and seizures, 
in the 14th Article, which also form the subject of an article 
in that of Virginia. The relation of this clause to the famous 
contest in respect to the " writs of assistance," which has 
been immortalized in the pages of Mr. Tudor, in his " Life of 
James Otis ; " and by our associate, Mr. Justice Gray, in the 
volume of " Quincy's Reports," just published ; and in the 
struggle against which, in the words of Mr. Adams, " the 
child Independence was born," — is too obvious and apparent 
to require any extended illustration or remark. And I need 
only add, that, under it, the theory that an Englishman's house 
is his castle is practically sustained by the vigilance of the 
law and the strong arm of a free government. But, so far as 
the seizure of his person is concerned, relation was undoubt- 
edly had here to the history of a transaction which had made 
'a deep impression upon the public mind in England, in 1627, 
just before the Massachusetts colonists left there. The king 
had, without any right, called for a forced loan from persons 
of wealth, to supply his treasury, after having dissolved the 
parliament. Several of these had refused to contribute; and, 
in order to make an example of them, they were committed 
to prison by order of the king. In order to carry forward the 
measure successfully. Chief Justice Crew was removed from 
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his place in the King's Bench ; and a more supple tool was 
found in Sir Nicholas Hyde. Five of these prisoners sued 
out writs of habeas corpus; but the court refused to dis- 
charge them or admit thepi to bail, because they had been 
committed on a warrant from the crown, although no cause of 
imprisonment or detention was contained in the warrant. 
This led to an investigation of the whole subject of arrests 
by the king or his privy council, before the House of Com- 
mons, in which Selden, Coke, and others took active and lead- 
ing parts. It resulted in the unanimous adoption, by the 
house, of a series of resolutions condemning such seizures, 
which was followed by extorting from the king the declaratory 
statute known as the famous Petition of Right, and the fuller 
triumph of the habeas corpus act of the 31 Charles II, 
(1 Rushworth, 499, 513, 629, &c., &c.; 7 Harg. St. Trials, 114, 
ei seq.). 

I may have failed in eliciting a single new fact or thought 
in respect to that portion of our Constitution to which I have 
confined these remarks ; but the consideration of the subject 
can hardly have failed to confirm the veneration and respect 
in which the instrument and its authors should ever be 
held by the generations which shall successively enjoy the 
rights which are there so fully and so admirably declared. 
With the exception of the Third Article of the Bill of Rights, 
that part of the Constitution remains, I believe, substantially 
in the form in which it was originally reported by the com' 
mittee of the convention of 1779 ; and the action of the last 
few months warrants us to hope, that the first declaration in 
this bill will soon be acknowledged as the right of every 
human being upon the soil of America. 

40 



